IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TI TAN | NDEMNI TY COVPANY, : ClVIL ACTI ON
Plaintiff, :

V.
CITY OF NORRI STOMN
NORRI STOAN POLI CE DEPARTIVENT
ROBERT SOBECK, and
CLAUDE LACQOVBE, :
Def endant s. : NO. 96-5654

Newconer, J. August , 1997

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

After consideration of the exhibits on file in this
case and the argunents of counsel, this Court makes the follow ng
findi ngs of fact and conclusions of |aw !

1. Plaintiff Titan Indemity Conpany filed the instant
decl aratory judgnent action, pursuant to 28 U.S.C. § 2201,
seeking a declaration fromthis Court that it has no obligation
to furnish i nsurance coverage to defendants in connection with

the lawsuit pending in the United States District Court for the

Eastern District of Pennsylvania entitled Golson, et al. v.

Norristown, et al., Cvil Action No. 96-1399.

1. The parties in this action requested, and the Court agreed,
that the Court decide this case based on the exhibits on file and
t he argunments of counsel, which are presented in various notions
and responses thereto.



2. Def endant City of Norristown ("City")? subnmitted an
application for insurance to Titan Indemity Conpany ("Titan") on
Septenber 18, 1995. (See, Ex. Ato Defs.' Mt. for Summ J.)

3. Thereafter, Titan issued Law Enforcenent O ficers
Liability Policy #20-PL-02517 (the "Policy"), which applies to
"damages for personal injury or property damage, caused by an
occurrence, for which an insured is responsible, anywhere in the
worl d, provided the original suit for such damages is brought
within the United States of Anerica, its territories or

possessi ons, Puerto Rico or Canada." (See, Policy, Part II
Section B, attached as Ex. A to Conpl. for Declaratory J.)

4, The Policy took effect January 1, 1996 and provi ded
coverage through January 1, 1997. ( See, Policy Decl arations,
Item 2, attached as Ex. A to Conpl. for Declaratory J.)

5. The Policy also included retroactive coverage from
January 1, 1993. (See, Endorsenent Nunber 001, attached as Ex. A
to Conpl. for Declaratory J.)

6. The retroactive coverage, however, expressly did not
apply to any personal injury or property damage that occurred
after the retroactive date if, prior to the effective date of the

Policy, the insured "had a reasonable basis to believe that the

2. The Conpl aint nanmes as a defendant the "City of Norristown,"”
and plaintiff refers to said defendant as such in all of its
filings. Defendants, on the other hand, refer to that defendant
as the "Borough of Norristown." Because, however, defendants
have not noved to anend the caption of this action on the ground
that the defendant properly is naned the "Borough of Norristown,"
this Court refers to the defendant throughout this Order as the
City of Norristown, or the Cty.
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i nci dent or occurrence mght result in aclaimor suit." ( See,
Endor senent Nunber 001, attached as Ex. A to Conpl. for

Decl aratory J.)

7. In response to a question on the insurance application
formfilled out by the Gty, the Cty stated that it did not have
know edge of any incidents, accidents or occurrences that m ght
result inaclam (See, Ex. Ato Defs." Mdt. for Summ J., at
3.)

8. On February 22, 1996, a wongful death action was filed
in the United States District Court for the Eastern District of
Pennsyl vani a against the Gty of Norristown, the Norristown

Pol i ce Department, O ficer Robert Sobeck, and O ficer O aude
LaConbe in connection with the death of M cus Gol son on February
22, 1994 (the "CGol son action").

9. O ficers Sobeck and LaConbe had shot and killed M.

ol son on February 22, 1994 during the course of an arrest.

10. M. Col son was African-Anerican, Oficer Sobeck is
caucasi an, and O ficer LaConbe is Mexican, in part.

11. The Montgonery County District Attorney's office
subsequently investigated the killing and cl eared the defendant
of ficers of any w ongdoi ng.

12. The killing sparked a stormof protest fromthe
African-Anmerican community against the Gty and, in particular,
against the Gty police departnent. ( See, Deposition Testinony
of Anthony A Biondi, Cty Admnistrator, attached as Ex. Ato
pl.'s Mot. for Sutm J., ("Biondi Dep.") at 6, 15-16, 18;
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Deposi tion Testinony of Tinothy Wodward, Mntgonery County

Assistant District Attorney, attached as Ex. Ato pl.'s Mdtt. for

Summ J., ("Wodward Dep.") at 25-26, 28.) The African-Anerican

community was very concerned about the police officers' use of

deadly force. (See, Wodward Dep. at 28; Biondi Dep. at 16.)

13. The killing of M. Golson was the only killing to have

taken place in the Cty at the hands of the Cty police

departnent during the Policy's retroactive coverage peri od.

(See, Biondi Dep. at 18; Wodward Dep. at 19-20.)

14. No City representative was ever told whether or not M.

&olson's famly would file a wongful death claimon M. Golson's

behal f.

15. Pennsyl vani a has a two-year statute of [imtations

period for wongful death suits. See, 42 Pa. Cons. Stat. Ann. 8§

5524.

16. The Gty advised Titan of the Gol son wongful death

action and requested coverage under the Policy.

17. Titan deni ed the request.

18. Titan asserts that the Gol son action does not fall

wWithin the retroactive coverage under the Policy because the Cty

"had a reasonable basis to believe that the [ Gol son] incident
mght result in aclaimor suit" and, thus, the incident is

excluded from coverage under Endorsenent Nunber 001. ( See,

Endor senent Nunber 001, attached as Ex. A to Conpl. for

Decl aratory J.)



19. Def endants, on the other hand, contend that the Gol son
action does fall within the retroactive coverage under the Policy
because the Gty of Norristown did not "ha[ve] a reasonabl e basis
to believe that the [Golson] incident . . . mght result in a
claimor suit" and, thus, the incident is not excluded from
coverage under Endorsenent Nunber 001. ( See, Endorsenent Nunber
001, attached as Ex. A to Conpl. for Declaratory J.)
20. This Court concludes that the City of Norristown did
"ha[ve] a reasonable basis to believe that the [ Gol son] incident
m ght result in a claimor suit" because the killing
sparked a stormof protest in the community, the killing was the
only one to have taken place in the Cty at the hands of the Gty
police departnent during the Policy's retroactive coverage
period, no Gty representative was ever told that M. CGolson's
famly would not file a wongful death action on M. Colson's
behal f, and the statute of limtations period for a w ongful
death action on M. Golson's behalf would not expire until
February 22, 1996. (See, Endorsenent Nunber 001, attached as Ex.
Ato Conpl. for Declaratory J.) Thus, the incident is excluded
from coverage under Endorsenent Number 001. ( See, Endorsenent
Nunmber 001, attached as Ex. A to Conpl. for Declaratory J.)
21. Accordingly, this Court wll enter judgnent in favor of
plaintiff and agai nst defendants and declare that plaintiff has
no obligation under Law Enforcenent O ficers' Liability Policy
#20- PL- 02517 to furnish insurance coverage to defendants in

connection with the lawsuit pending in the United States D strict
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Court for the Eastern District of Pennsylvania entitled Gol son,

et al. v. Norristown, et al., Cvil Action No. 96-1399.




22. An appropriate Order follows.

Cl arence C. Newconer, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TI TAN | NDEMNI TY COVPANY, : ClVIL ACTI ON
Plaintiff, :

V.
CI TY OF NORRI STO/MN,
NORRI STOAN POLI CE DEPARTMENT,
ROBERT SOBECK, and
CLAUDE LACQOVBE, :

Def endant s. ; NO. 96- 5654

ORDER

AND NOW this day of August, 1997, after
consi deration of the exhibits on file in this case and the
argunments of counsel, and consistent with the foregoing Findings
of Fact and Conclusions of Law, it is hereby ORDERED t hat
JUDGMVENT IS ENTERED in favor of plaintiff and agai nst defendants.
It is further ORDERED that plaintiff has no obligation under Law
Enforcenment Oficers' Liability Policy #20-PL-02517 to furnish
i nsurance coverage to defendants in connection with the | awsuit

pending in the United States District Court for the Eastern

District of Pennsylvania entitled Golson, et al. v. Norristown,

et al., GCvil Action No. 96-1399.
AND I T I S SO ORDERED.

Cl arence C. Newconer, J.



